Constitution, including the Fourteenth Amendment. The essay also explores a role more generally for using originalism to interpret the authority of the jury, which is dependent upon the executive, the legislature, the judiciary, and the states, to exercise its own authority. Finally, while acknowledging that some role for originalism in the interpretation of the Constitution has been generally accepted, this essay contends that originalism strictly governs the interpretation of the Seventh Amendment, should have a significant role for construing the other jury provisions, and should play a less decisive role in explicating the meaning of most other constitutional provisions.
I. ORIGINALISM AND THE CONSTITUTION
In the interpretation of the Constitution, the Supreme Court has purported to apply some type and degree of originalism, a debated methodology by which interpretation of the Constitution occurs based on the original meaning of the Constitution. Some have written that the framers intended for the Constitution to be interpreted according to originalism. 2 Others have written that regardless of the intention of the framers regarding originalism, interpretation of the Constitution according to originalism is the only way that the meaning of the Constitution will not change according to the particular inclinations of the justices who interpret the Constitution. 3 And additional justifications are offered for originalism. 4 Many, however, do not support the use of originalism. Under this view, originalism stifles the meaning of the Constitution when society continues to change. 5 Originalism may not adequately account for changing values and circumstances, and as a result the interpretation of the Constitution should occur through the use of living constitutionalism, which attempts to take into account these concerns. 6 Recently, the 2. RAOUL BERGER, GOVERNMENT BY JUDICIARY 4 (2d ed. 1997) (arguing that framers intended for their intentions to govern compatibility of originalism and living constitutionalism has even been claimed. 7 For those who support originalism, the prevailing view of originalism refers to the original public meaning of the Constitution, as opposed to, for example, the intentions of the framers or ratifiers. Original public meaning originalism recognizes that people involved at the time of the founding may have had different intentions, but ultimately, text was adopted and the original public meaning of that text best captures the meaning of the Constitution. 8 While justices of the Supreme Court agree that originalism has some role in constitutional interpretation, they have disagreed about how much influence it should have. 9 Dependent upon the beliefs of different justices who have sat on the Court over time or the particular issues that have come to the Court, originalism has had more or less influence in decisions of the Court. 10 II. SAME SEX MARRIAGE UNDER THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT
The equal protection clause of the Fourteenth Amendment provides that no state "shall . . . deny to any person within its jurisdiction the equal protection of the laws." 11 The clause, which requires states to protect "any person within its jurisdiction" with "the equal protection of [its] laws," does not limit its meaning by reference to past law. 8. See Solum, supra note 6, at 22-24, 30-32. There are many versions of originalism. For example, for years, Larry Solum has explained originalism in a thoughtful and sophisticated manner. In one recent work, Solum begins by carefully describing the present arena. He starts with a description of the two core ideas of originalism-the fixation thesis and the constraint principle. He further explains that originalists can differ on how fixation occurs-for example through original intent or original public meaning-and can disagree on the form of constraint, including the degree to which text binds. Solum also states that originalists can disagree on the extent to which context affects the meaning of text. The focus of that article is "the construction zone." Originalists will disagree on the intensity of any such zone, which involves ambiguous text, vague text, contradictory text, and textual gaps in the Constitution. See Lawrence B. Solum, Originalism and Constitutional Construction, 82 FORDHAM L. REV. 453 (2013); see also Solum, supra note 6, at 32-38 (explaining the fixation thesis, the contribution thesis, and the constraint principle to which all or most originalists agree); Lawrence B. Solum, The Fixation Thesis, 91 NOTRE DAME L. REV. 1 (forthcoming 2015) (exploring the fixation thesis under which "the meaning of the constitutional text is fixed when each provision is framed and ratified."). This brief essay does not enter into the scholarly debate about Professor Solum or others' descriptions of originalism. To decide whether originalism should be employed to interpret provisions in the Constitution, including the Fourteenth Amendment's equal protection clause, the Seventh Amendment is the place to start, because it is the only place in the Constitution to refer explicitly to originalism through its use of "common law" and "preserved," providing:
[i]n Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law. 16 An understanding of the meaning of the Seventh Amendment can help inform how originalism, including the common law, should govern the equal protection clause.
The meaning of the Seventh Amendment is unclear from the text of the Amendment and the records surrounding its adoption, and as a result, has been the subject of much research and debate. 17 There was little discussion of the civil jury trial in the federal convention. Although one delegate argued for the necessity of the jury to protect against "corrupt Judges," others recognized difficulty in expressing the cases in which a civil jury trial was warranted, and some argued that the legislature could be "trusted" to determine the cases in which juries were required. 18 Thereafter, a proposal to add language to Article III that stated "a trial by jury shall be preserved as usual in civil cases" was not passed. 19 Delegates emphasized that differences among the states made what was "usual" impossible to determine and believed that "such a clause would be pregnant with embarrassments." 20 Significant concern mounted after the Constitution was adopted with a grant of appellate jurisdiction over law and fact to the Supreme Court and no jury trial for civil cases. 21 Later, Congress proposed the Seventh Amendment to the states, 22 and it was subsequently adopted in 1791.
The Supreme Court has often interpreted the Seventh Amendment to determine whether there should be a jury trial or whether a procedure that affects the jury trial is constitutional. 23 In this evaluation, the focus has been on the common law language. "Common law" in the Seventh Amendment, which governs the types of cases in which the jury trial is "preserved" and also how the judiciary can re-examine facts tried by a jury, could refer to a variety of practices. It could refer to the practice of the English common law courts, to the practice of the state courts, or to the practice of the federal courts. Common law could refer to those practices in 1791 when the Amendment was adopted so common law could mean the English common law in 1791, state common law in 1791, or federal common law in 1791. Alternatively, it could refer to the English common law at any point in time, the individual practices of the state courts at any point in time, or the law of the federal courts at any point in time.
In the early nineteenth century, Justice Story stated that common law in the Seventh Amendment could not mean the law of the individual 18 22. The history of the language of the Amendment is not completely clear because of the lack of record keeping. Madison proposed the first version to the House of Representatives on June 8, 1789 as "[i]n suits at common law, between man and man, the trial by jury, as one of the best securities to the rights of the people, ought to remain inviolate," along with "nor shall any fact triable by jury, according to the course of common law, be otherwise re-examinable than may consist with the principles of common law." 1 ANNALS OF CONG. 435 (1789). On August 17, 1789, a committee of the House considered "nor shall any fact, triable by jury according to the course of the common law, be otherwise re-examinable than according to the rules of the common law." Id. at 755. On August 18, 1789, the proposal for "'[i]n suits at common law, the right of trial by jury shall be preserved,' was considered and adopted" by the House. Id. at 760. The House adopted this version on August 21, 1789. Id. at 767. On September 7, the Senate added an amount in controversy requirement. Id. at 767. On September 25, 1789, the Senate adopted the language "[i]n suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved; and no fact, tried by a jury, shall be otherwise reexamined in any court of the United States, than according to the rules of common law. the common law here alluded to is not the common law of any individual state, (for it probably differs in all), but it is the common law of England, the grand reservoir of all our jurisprudence. It cannot be necessary for me to expound the grounds of this opinion, because they must be obvious to every person acquainted with the history of the law. 24 Soon thereafter, the Supreme Court, with Justice Story writing for the Court, adopted this reading of common law in the Amendment to refer to the English common law. 25 Although the Court did not refer specifically to England and 1791, the date when the Seventh Amendment was adopted, it referred to past practices, and the Court subsequently confirmed that the common law in the Seventh Amendment was the English common law in 1791. 26 In its decisions, the Court has recognized that the English common law in 1791 influences the analysis of the extent of the jury trial right under the first clause of the Amendment, and the constitutionality of procedures that affect the jury trial right, under the first and second clauses. While an analysis of the Court's decision to define common law as the English common law in 1791 cannot be addressed in this brief essay, among other things, support for the Court's decision is found in definitions of "common law" and "preserved. Amendment is the only provision in the Constitution to be governed explicitly by originalism-there through its use of "common law" and "preserved" in the text. Interpretation of these other constitutional provisions must start with the actual text, 28 clauses that do not refer to originalism. 29 While the late eighteenth century English common law has been used to interpret many provisions of the Constitution in addition to the Seventh Amendment, 30 common law is not included in those provisions.
A. Defining the Common Law's Function for Originalism
Originalism could be defined as an interpretation of the Constitution according to the past "common law." If so, arguably only the Seventh Amendment should be interpreted according to originalism, because only it refers to "common law" and "preserved." Under this reading of the Constitution, the common law governs the meaning of the Seventh Amendment, and it does not govern the interpretation of other constitutional text.
Alternatively, the common law could be used to interpret other constitutional provisions that do not explicitly include the term common law. The use of the common law to govern the rest of the Constitution in the same manner as it governs the Seventh Amendment, however, would make the reference to "common law" in the Seventh Amendment superfluous. So, if common law is used to interpret other constitutional text, it appears that it should be used in a different manner. Discussing this idea in a dissent in a case regarding the interpretation of the Eleventh Amendment, Justice Souter stated:
[t]he Seventh Amendment . . . was adopted to respond to Antifederalist concerns regarding the right to jury trial. . . . Indeed, that Amendment vividly illustrates the distinction between provisions intended to adopt the common law (the Amendment specifically mentions the "common law" and states that the common-law right "shall be preserved") and those provisions, like the Eleventh 28. Early on, the Supreme Court emphasized the importance of the text to the interpretation of the Constitution. It stated
[t]he framers of the constitution employed words in their natural sense; and where they are plain and clear, resort to collateral aids to interpretation is unnecessary, and cannot be indulged in to narrow or enlarge the text; but where there is ambiguity or doubt, or where two views may be entertained, contemporaneous and subsequent practical construction is entitled to the greatest weight. Amendment, that may have been inspired by a common-law right but include no language of adoption or specific reference. 31 Under another view, originalism could encompass more than an interpretation of the Constitution according to the common law. It could refer to the use of additional sources of original public meaning-as previously stated, the prevailing view of originalism. An example of the use of original public meaning to interpret a provision of the Constitution is found in District of Columbia v. Heller. 32 There, the Court described originalism based on original public meaning as:
[t]he Constitution was written to be understood by the voters; its words and phrases were used in their normal and ordinary as distinguished from technical meaning.' . . . Normal meaning may of course include an idiomatic meaning, but it excludes secret or technical meanings that would not have been known to ordinary citizens in the founding generation. 33 Among other sources used to determine the original public meaning of terms in the Second Amendment were the 1773 edition of Samuel Johnson's Dictionary of the English Language, the 1771 edition of Timothy Cunningham's A New and Complete Law Dictionary, state laws, Blackstone's treatise, other treatises, and other works of the founders. 34 Although sources of original public meaning originalism include more than the common law, the English common law has been a main source on which the Supreme Court and many scholars have relied to define the original public meaning of provisions in the Constitution. 35 In other words, use of the common law has been significant to an originalist interpretation of a constitutional provision.
B. Examining Why Originalism Was Included in the Seventh Amendment
The reason why common law was included in the Seventh Amendment and not in other parts of the Constitution, including the other jury provisions, can help determine how, if at all, originalism should be used to interpret the equal protection clause. Not much is known about the particular wording used in the Seventh Amendment. The decision to include common law very well may be related to the ease or difficulty with which the founders could express authority in the Constitution. If authority could be easily expressed, then a reference to material outside the Constitution may not have been necessary. On the other hand, if authority was more difficult to express, an outside reference might help establish that authority.
The decision to include common law in the Seventh Amendment also may have been related to the ability of the executive, the legislature, the judiciary, and the states ("traditional constitutional actors") to go beyond their own authority and the inability of the jury to protect its authority. The traditional actors can act without the impetus of another constitutional actor. However, the jury, including the civil jury, cannot act without another body essentially approving its authority to act. 36 Moreover, if a jury is not constituted or authority is taken away from it, the jury cannot act to protect its power under the Constitution.
Common law could have been included in only the Seventh Amendment because no significant concern existed about expressing the authority of the actors, other than the civil jury, in the Constitution including no concern that the authority of these actors-the traditional constitutional actors, the criminal jury, and the grand jury-could be easily taken away. The wordings of the constitutional provisions that set forth the authority of these actors are consistent with this idea. The powers of the legislature, the executive, and the judiciary are carefully delineated in Articles I, II, and III. The authority of the states also is broadly set forth in the Tenth Amendment. Similarly the authority of the grand and criminal jury is set forth in the Fifth Amendment and Article III including through specific exceptions to their authority. 37 On the other hand, there is evidence of the difficulty in explicitly defining the authority of the civil jury, for example in the discussion of congressional members in the federal convention and the discussion by Hamilton in the Federalist Papers. 38 The ultimate result was tying the authority of the civil jury to an outside reference. The Seventh Amendment set forth that a jury trial was preserved in certain types of suits-"Suits at common law"-and courts could not reexamine facts other than in accordance with certain types of rules-"rules of the common law." 39 Both of these references to common law restrained the judiciary; juries, not judges, could hear common law suits, and judges could not affect the factual determination of the jury except according to common law rules. It appears then that because of several factors, instructions were left regarding the authority that the judiciary held in relationship to the civil jury. There was difficulty expressing the authority of the civil jury, the judiciary and the jury shared authority, and the judiciary and possibly other traditional actors could otherwise usurp the authority of the jury. Accordingly, the common law language in the Seventh Amendment appears to be used to rein in the authority of the judiciary and possibly other traditional actors. 40 
C. Originalism and the Jury
Because common law is not found in any other provision in the Constitution, arguably the past common law should not strictly govern these other provisions. 41 So, how, if at all, should the traditional actors use the past common law to interpret other constitutional provisions? Certainly, if text is ambiguous, some sources are necessary to interpret the text. Because the Court has used common law to interpret the Constitution since the time of the adoption of the Constitution, this provides some reason that the common law possibly should influence the interpretation of constitutional text.
The unique characteristics of the jury could influence the application of the common law beyond the interpretation of the Seventh Amendment. Because the founders decided that common law restrained the power of the judiciary in relationship to the authority of a competing actor-the jury in civil cases-the use of the common law in similar circumstances to influence the interpretation of the power of competing, dominant, traditional actors in relationship to the criminal and grand juries is arguably justifiable. As discussed previously, the unique position of the jury in the Constitution-as unable to act without the assistance of a traditional actor and unable to influence those actors because of its inability to affect their authority 42 -results in the vulnerability of the authority of the jury. Another factor in the interpretation of the authority of the jury that might be considered concerns how issues that relate to the authority of the 40. After the House considered language for the criminal, grand, and civil jury amendments, there was a proposal to adopt the following language, which exhibited a concern that the other traditional actors may attempt to usurp the authority of the judiciary or the jury.
The powers delegated by this Constitution to the Government of the United States, shall be exercised as therein appropriated, so that the Legislative shall not exercise the powers vested in the Executive or Judicial; nor the Executive the power vested in the Legislative or Judicial; nor the Judicial the power vested in the Legislative or Executive.
1 ANNALS OF CONGRESS 760 (1789). Sherman stated that this language was unnecessary because the branches were "separate." Id. Madison, however, believed the people would like this amendment to show "the powers ought to be separate and distinct," and "it might also tend to an explanation of some doubts that might arise respecting the construction of the Constitution." Id.
41 jury come to the Supreme Court. Unlike many reviews of the authority of the traditional actors, the Court considers the authority of the jury not when the jury purportedly has taken power from another actor, but rather only when another actor purportedly has taken authority from the jury. Again, here, one actor-the traditional actor-competes and dominates another actor-the jury, the dependent actor. To the extent then that the common law should influence the interpretation of other parts of the Constitution, arguably it should be used to restrain the traditional actors in relationships with the grand jury and criminal jury when the constitutional text is ambiguous and the traditional actor competes with the jury for authority. This application of originalism is premised on the idea that the Constitution should be interpreted according to the past common law based on the relationships among the actors with authority in the Constitution. If a constitutional actor has a relationship(s) with another constitutional actor(s) such that it solely depends upon the other actor(s) in order to act, the dominant constitutional actor should interpret the authority of the dependent actor using originalism, and defer to the competing authority of the dependent actor when the meaning of the text is not clear and either actor could arguably possess authority. The criminal and grand jury have these relationships with the traditional actors, making them vulnerable to power grabs, and while the respective governing amendments do not specifically require originalism, applying it to protect the authority of the jury is logical, given that the jury may have no authority if not so protected.
D. Originalism and Same Sex Marriage
So, outside the interpretation of the jury provisions, what role should originalism play, including for interpreting the equal protection clause of the Fourteenth Amendment? The text gives us information about this interpretation. A constitutional provision could be explicitly governed by originalism. It was done so possibly because there was difficulty expressing the civil jury's authority and concern existed about the ability of the jury to garner authority in relationship to the judiciary and possibly other actors. On the other hand, arguably a choice was made that originalism does not strictly govern the Fourteenth Amendment or any other part of the Constitution, by not including common law or other language incorporating originalism in the text of the Constitution. 43 Those who enacted the Constitution were well aware that the traditional actors had authority to act under the Constitution and had the ability to push and pull against one another. These abilities and the people's authority to change the Constitution, if not interpreted as they wished, appear to have influenced the decision not to tie the Constitution to the past. While there may be other justifications for this interpretive method discussed here, it can be justified by the rule of law; the rule of law includes having internally consistent constitutional methodologies, and for originalism to be internally consistent it should strictly govern only where specified and constitutional text should not be strictly construed otherwise. 44 The role that originalism should play in the interpretation of other constitutional provisions, outside of the jury provisions, is not otherwise addressed here-other than to argue that it should not strictly govern. 45 There may be a more limited role for past common law and also a role for an evolving common law. This idea comports with Supreme Court jurisprudence from the early twentieth century where the Court distinguished the use of the common law in the Seventh Amendment to delineate the authority of the civil jury. It stated:
here we are dealing with a constitutional provision which has in effect adopted the rules of the common law in respect of trial by jury as these rules existed in 1791. To effectuate any change in these rules is not to deal with the common law, qua common law, but to alter the Constitution. The distinction is fundamental, and has been clearly pointed out by Judge Cooley in 1 Const. Limitations (8th Ed.) 124. 46 On the other hand, it recognized that the common law had changed and was expected to change.
[T]he common law is susceptible of growth and adaptation to new circumstances and situations, and . . . the courts have power to declare and effectuate what is the present rule in respect of a given subject without regard to the old rule. . . . The common law is not immutable, but flexible, and upon its own principles adapts itself to varying conditions. 47 Change to the common law occurred and was important, including innovation initiated by justices in late eighteenth century England. 48 Moreover, a basic difference between an evolving common law in the context of equal protection and other non-jury areas, and a fixed common law in the context of the jury, is the ability of the traditional actors to fight for authority. If the Supreme Court were to decide that states cannot prohibit same sex marriage, states can react and undoubtedly will with subsequent attempts to regulate marriage in part similar to states' actions after Roe v. Wade. 49 And the Court in turn can continue to review these state efforts. At the same time, there are self-limitations to common law adjudication, 50 and there are internal mechanisms to control the judiciary, 51 both of which will limit the judiciary.
E. A Few Possible Responses
This brief essay outlines the argument for text-bound originalism. Some of the possible responses against this argument include: (1) originalism consists of more than the common law, so the inclusion of some aspect of originalism in the Seventh Amendment does not preclude the application of originalism elsewhere; and (2) originalism may be expressed in the Seventh Amendment to ensure the use of the common law to interpret that provision without the founders intending to preclude its application elsewhere. These and other responses will be explored in a more in-depth piece in the future, but suffice it to say now that if originalism was to govern the whole Constitution, there was no necessity to include a reference to originalism in the Seventh Amendment. 52 The use of the common law and treatises, along with other founding materials, would have been an obvious way to interpret the Seventh Amendment, and thus, there was no need to include a reference to common law if originalism governed all the provisions of the Constitution equally.
V. CONCLUSION
Is there a role for originalism in the interpretation of the other parts of the Constitution that do not include an explicit reference to originalism, including to determine whether states can prohibit same sex marriage under the equal protection clause? In order for the constitutional text as a whole to be given its true meaning, originalism cannot strictly govern what equal protection and other parts of the Constitution outside of the Seventh Amendment mean.
